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The  remaining  two  years  of  my  second  term  as  Attorney 
General  will  provide  an  opportunity  to  build  upon  many  of  the 
principles  that  have  contributed  to  a  very  good  working 
relationship  between  agency  counsel  and  the  Attorney  General's 
Office.   As  we  look  forward  to  these  two  years,  it  is  important 
to  renew  our  efforts  to  coordinate  with  the  executive  branch. 

For  years,  we  have  worked  together  with  state  agencies  to 
attempt  to  avoid  litigation  before  it  occurs  or  to  settle  or 
narrow  disputes  before  they  turn  into  litigation.   The 
Administration  has  put  into  place  two  initiatives  aimed  at 
avoidance  of  litigation,  both  of  which  will  have  a  significant 
impact  upon  the  work  that  we  do:  the  review  by  all  state  agencies 
of  unnecessary  or  burdensome  regulations  and  the  new  procurement 
procedures.   One  of  the  articles  in  this  issue  of  the  Agency 
Counsel  Newsletter  discusses  some  lessons  we  have  learned  in  the 
course  of  handling  litigation  resulting  from  agency  review  of 
regulations  in  response  to  the  initiative.   In  addition,  the 
Office  of  the  Attorney  General  has  hired  an  Alternative  Dispute 
Resolution  coordinator  (see  "New  Appointments  in  the  Attorney 
General's  Office"  on  page  20)  to  explore  additional  ways  to 
resolve  litigation  in  order  to  achieve  the  best  results  for  the 
Commonwealth.   All  of  these  are  examples  of  the  ways  in  which  the 
Office  of  the  Attorney  General  will  continue  to  work  with  agency 
counsel  to  avoid  or  minimize  litigation. 

Avoidance  of  litigation  is  only  one  example  of  the  ways  in 
which  we  can  work  together  to  make  government  work  better.   In 
many  cases,  avoiding  litigation  simply  means  complying  with  the 
law.   Compliance  with  the  law  goes  to  the  heart  of  your  function 
as  agency  counsel  and  the  role  of  my  office  as  attorneys 
representing  the  public.   Many  of  the  cases  that  we  handle 
involve  more  than  just  a  question  of  who  was  right  or  wrong;  they 


involve  the  public's  interest  in  knowing  that  their  government  is 
acting  in  accordance  with  the  law.   We  are  aware  that  it  is  often 
difficult  for  agency  counsel  to  get  the  attention  of  non- lawyers 
who  may  have  particular  policy  agendas.   Agency  counsel  should 
not  hesitate  to  enlist  the  assistance  of  the  Office  of  the 
Attorney  General  whenever  it  may  be  helpful  to  illustrate  the 
litigation  consequences  of  a  potential  course  of  action. 

Together,  we  are  also  in  a  position  to  see  where  substantive 
legal  improvements  may  be  made.   In  the  tort  claims  presentment 
process,  for  example,  we  have  made  great  strides  during  the  past 
six  years,  but  we  can  do  more  in  the  way  of  practicing  preventive 
law.   This  may  be  as  simple  as  passing  along  the  need  to  place  a 
warning  sign  or  implementing  a  new  policy  to  prevent  injuries  to 
citizens  using  state  property.   It  could  also  involve  changes  to 
agency  policy  to  protect  persons  who  are  vulnerable  and  dependent 
upon  the  care  of  public  employees .   Through  the  presentment 
process,  and  during  the  course  of  litigation,  you  as  agency 
counsel  are  in  a  position  to  identify  the  mistakes  of  the  past 
and  work  on  ways  to  prevent  future  injury. 

Most  agencies  do  not  need  to  be  reminded  of  the  need  for 
complete  candor  with  the  Office  of  the  Attorney  General  or  the 
Court.   Agencies  must  be  diligent  to  disclose  documents  to  us  for 
production  during  litigation  and  provide  us  with  agency 
affidavits  that  are  completely  accurate.   Most  agencies  have 
avoided  the  problems  that  result  from  a  failure  to  be 
forthcoming,  and  agency  counsel  have  always  acted  conscientiously 
to  avoid  these  incidents.   But  some  non-lawyers  are  not  getting 
the  message.   We  will  be  happy  to  assist  you  in  sending  the 
message  that  the  state  must  at  all  times  be  forthcoming  and 
accurate,  and  I  ask  that  you  let  your  clients  know  that  I  will 
not  stand  for  anything  less.   We  generally  have  avoided  the  need 
for  me  to  exercise  the  power  to  overrule  an  agency' s  position  in 
litigation,  but  I  view  lack  of  candor  as  one  of  the  most 
legitimate  occasions  for  me  to  use  that  power  and  if  necessary  I 
will  do  so. 

Through  the  experience  of  the  past  six  years,  we  should  know 
how  to  minimize  the  need  for  litigation,  through  coordination 
between  agency  counsel  and  the  Office  of  the  Attorney  General . 
The  next  two  years  should  permit  us  all  to  concentrate  only  on 
those  cases  that  truly  need  to  be  litigated,  and  spend  the  time 


we  save  by  looking  for  opportunities  to  avoid  the  injuries  or 
mistakes  that  have  led  to  litigation  in  the  past. 


Sincerel 


cott  Harshbarger 


A  SPECIAL  NOTE  TO  NEW  AGENCY  COUNSEL 

New  agency  general  counsel  are  invited  to  contact  Sherrie 
Costa  (727-2200,  ext .  2071)  to  set  up  a  meeting  with  Douglas 
Wilkins,  Chief  of  the  Government  Bureau,  Judith  Yogman,  Chief  of 
the  Administrative  Law  Division,  and  John  Bigelow,  Chief  of  the 
Trial  Division,  to  discuss  pending  and  anticipated  litigation 
affecting  your  agency  and  other  litigation-related  issues  of 
mutual  interest  and  concern. 

A  REMINDER  CONCERNING  THE  NEWSLETTER 

The  Agency  Counsel  Newsletter  is  intended  only  to  provide 
information  to  agency  counsel  and  should  not  be  cited  as  legal 
authority,  or  as  an  opinion  of  the  Attorney  General,  in 
administrative  or  judicial  proceedings.   Additional  information 
concerning  the  issues  discussed  in  each  article  in  the 
Newsletter,  as  well  as  citations  to  legal  authority,  are 
available  from  the  contact  person  listed  for  each  article. 
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SOME  RECENT  CASES 

Parsons  v.  Mobile  Home  Park  Rent  Control  Board.  423  Mass.  631 
(1996) 

In  Parsons  v.  Mobile  Home  Park  Rent  Control  Board.  423  Mass. 
631  (1996) ,  the  Supreme  Judicial  Court  held  that  plaintiff 
tenants  were  not  entitled  to  attorney's  fees  under  42  U.S.C. 
§  1988,  because  they  had  not  "established]  that  the  defendant 
[rent  control  board]  deprived  [them]  of  liberty  or  property 
without  due  process  of  law."   Xd.  at  635.   This  holding  is 
remarkable  because,  as  the  court  acknowledged,  the  plaintiffs  did 
succeed  in  "satisfying  the  judge  that  the  [administrative] 
proceedings  that  culminated  in  the  board's  vote  [to  approve  a 
rent  increase]  .  .  .  failed  to  satisfy  constitutional  procedures" 
and  in  obtaining  a  remand  to  the  board  for  a  hearing  under 
Chapter  30A.   1^.  at  634.   Nevertheless,  apparently  because  the 
tenants  were  not  actually  required  to  pay  the  increased  rent 
while  the  judicial  and  further  administrative  proceedings  were 
pending,  i£.  at  632  n.3,  and  because  they  ultimately  received  a 
hearing  that  comported  with  due  process  requirements,  the  court 
held  that  plaintiffs  had  not  been  deprived  of  any  liberty  or 
property  interest  without  due  process  of  law  and  therefore  had 
not  prevailed  in  an  action  to  enforce  a  provision  of  42  U.S.C. 
§  1983,  and,  accordingly,  were  not  prevailing  parties  for 
purposes  of  obtaining  fees  under  42  U.S.C.  §  1988.   Id.  at  636. 

In  so  holding,  the  court  distinguished  its  relatively  recent 
decision  in  Johnson  v.  Commissioner  of  Public  Welfare.  419  Mass. 
185  (1994),  see  Parsons .  423  Mass.  at  636.   Johnson  relied,  in 
turn,  on  the  court's  earlier  decision  in  Stratos  v.  Department  of 
Public  Welfare.  387  Mass.  312  (1982) .   In  both  Johnson  and 
Stratos.  the  court  held  that  plaintiffs  were  entitled  to 
attorney's  fees  under  42  U.S.C.  §  1988,  despite  the  fact  that 
they  had  not  "prevailed"  on  the  merits  of  their  claims  under  42 
U.S.C.  §  1983.   Johnson .  419  Mass.  at  190-191;  Stratos.  387  Mass. 
at  316-317.   According  to  the  Parsons  opinion,  the  lower  standard 
for  obtaining  fees  that  the  court  applied  in  Johnson  and 
Stratos- -under  which  plaintiffs  "need  only  to  demonstrate  that 
their  §  1983  claim  is  not  "obviously  frivolous, '"  Parsons .  423 
Mass.  at  636-- "applies  only  to  claims  brought  by  plaintiffs  who 
prevailed  on  underlying  State  law  claims  where  their  federal 
statutory  or  constitutional  claims  arise  from  the  same  nucleus  of 


facts,"  id. :  and  the  Parsons  case  "does  not  fall  into  such  a 
category."  Id- 

While  it  is  difficult  to  ascertain  from  the  court's  analysis 
the  precise  parameters  of  its  holding  in  Parsons,  it  appears 
that,  at  the  very  least,  agencies  may  rely  on  this  case  to  oppose 
fee  petitions  where  the  following  conditions  are  met: 

(1)  Plaintiffs'  claim  is  that  the  agency's  decision 
deprived  them  of  liberty  or  property  without  due  process  of  law; 

(2)  any  such  deprivation  is  ultimately  cured  by  granting 
plaintiffs  a  new  hearing  that  comports  with  constitutional  due 
process  requirements;  and 

(3)  in  the  meantime,  plaintiffs  are  not  deprived  of  any 
liberty  or  property  interest . 

Because  the  scope  of  the  Parsons  holding  is  unclear,  and  we 
do  not  want  to  jeopardize  this  potentially  useful  defense  to 
attorney's  fees  claims  by  over-utilizing  it,  agency  counsel 
acting  as  special  assistant  attorneys  general  should  obtain  prior 
approval  of  the  Attorney  General's  Office,  through  Judith  Yogman, 
Chief  of  the  Administrative  Law  Division,  before  relying  on 
Parsons  in  opposition  to  a  claim  for  fees  under  42  U.S.C.  §  1988. 


Sex  Offender  Registry  Cases 

On  July  31,  1996,  the  Legislature  enacted  Chapter  23  9  of  the 
Acts  of  1996,  entitled  "An  Act  Relative  To  Sex  Offender 
Registration  and  Community  Notification"  (the  "Act") .   The  Act 
amends  G.L.  c.  6  by  inserting  twelve  new  sections,  §§  178C 
through  1780. 

The  Act  requires  sex  offenders,  including  those  who  were 
adjudicated  delinquent,  to  register  with  the  police  department  of 
the  city  or  town  in  which  they  reside  and  makes  information  about 
these  offenders  available  to  members  of  the  public  through  the 
citizen  inquiry  provisions  and,  for  those  offenders  classified  as 
moderately  or  highly  likely  to  reoffend,  by  affirmative 
"community  notification."   G.L.  c.  6,  §§  1781,  178J,  178K(2) (b) , 
(c)  . 


The  Act  established  a  computerized  registry  of  sex  offenders 
to  be  maintained  by  the  Criminal  History  Systems  Board.   §  178D. 
The  Act  also  created  a  registration  mechanism  to  collect  and 
centralize  registration  data  on  sex  offenders  currently  residing 
in  the  community  and  any  offenders  who  are  soon  to  be  released 
from  custody  into  the  community.   G.L.  c.  6,  §§  178D,  178E. 
Under  the  Act,  the  Criminal  History  Systems  Board  is  obligated  to 
transmit  the  registration  data  to  police  departments  where  the 
sex  offender  intends  to  live  and  work  and  where  the  crime  was 
committed,  and  to  the  Federal  Bureau  of  Investigation.   G.L.  c. 
6,  §  178E(a) , (b) .   The  Act  also  imposes  a  continuing  duty  upon 
sex  offenders  to  notify  police  of  any  change  of   address,  and 
requires  sex  offenders  to  verify  the  accuracy  of  registration 
data  annually.   G.L.  c.  6,  §§  178E(e),(f);  G.L.  c.  6,  §  178F. 

The  Act  created  the  Sex  Offender  Registry  Board  (the 
"Board")  as  a  subdivision  of  the  Criminal  History  Systems  Board. 
The  Act  directs  the  Board  to  "promulgate  guidelines  for 
determining  the  level  of  risk  of  reoffense  of  sex  offenders, 
apply  the  guidelines  to  access  the  risk  level  of  particular 
offenders,  [and]  develop  guidelines  for  use  by  city  and  town 
police  departments  in  disseminating  sex  offender  registry 
information."   G.L.  c.  6,  §  178K(1) . 

The  Act  establishes  three  risk  assessment  levels  for  sex 
offenders.   G.L.  c.  6,  §  178K.   If  the  Board  determines  that  the 
risk  of  reoffense  by  the  sex  offender  is  low,  the  offender  is 
given  a  level  one  designation.   G.L.  c.  6,  §  178K(2) (a) . 
Although  the  Act  does  not  require  community  notification 
concerning  individuals  classified  as  level  one  sex  offenders,  sex 
offender  registry  information  about  any  sex  offender,  including 
those  classified  as  level  one,  may  be  obtained  from  the  police 
department  upon  request  by  any  person  18  years  of  age  or  older 
who  appears  in  person  at  a  police  station;  states  that  he  or  she 
is  requesting  the  information  for  his  or  her  own  protection  or 
for  the  protection  of  a  child  or  another  person  for  whom  the 
requester  has  responsibility,  care,  or  custody;  and  completes  a 
record  of  inquiry  form  designed  by  the  Criminal  History  Systems 
Board.   G.L.  c.  6,  §  178 J. 

If  the  Board  determines  that  the  risk  of  reoffense  by  the 
sex  offender  is  moderate,  a  level  two  designation  is  assigned, 
which  requires  police  departments  to  disseminate  relevant  sex 
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offender  information  to  organizations  in  the  community,  such  as 
schools,  day  care  providers,  and  other  organizations  serving 
vulnerable  populations  that  are  likely  to  encounter  the  sex 
offender.   G.L.  c.  6,  §  178K(2) (b) .    Such  organizations  include, 
but  are  not  limited  to,  "schools,  day  care  centers,  religious  and 
youth  organizations,  and  sports  leagues."   G.L.  c.  6, 
§  178K(2) (b) .   If  the  Board  determines  that  a  sex  offender's  risk 
of  reoffense  is  high,  a  level  three  designation  is  assigned, 
which  requires  the  police  to  disseminate  relevant  information  to 
organizations  in  the  community  and  individual  members  of  the 
public  who  are  likely  to  encounter  the  sex  offender.   G.L.  c.  6, 
§  178K(2) (c) .   Sex  offenders  given  level  two  or  three 
designations  may  petition  the  Superior  Court  for  judicial  review 
to  challenge  the  classification.   G.L.  c.  6,  §  178M. 

The  Act  has  been  the  subject  of  numerous  challenges  in  state 
and  federal  courts.   Individual  offenders  have  brought  civil 
suits  alleging  that  the  Act  is  an  ex  post  facto  law  because  it 
imposes  punishment,  that  the  Act  violates  the  constitutional 
rights  of  due  process  and  equal  protection,  and  that  the  Act 
unconstitutionally  infringes  offenders'  rights  to  privacy. 
These  challenges  have  had  mixed  results.   The  Middlesex  Superior 
Court  and  the  United  States  District  Court  have  held  that  the  Act 
does  not  impose  punishment  on  juvenile  sex  offenders  adjudicated 
delinquent  before  the  passage  of  the  Act  and  is  otherwise 
constitutional . 

The  Hampden  Superior  Court  reached  the  opposite  conclusion, 
holding  that  the  Act  may  not  be  applied  to  juveniles  adjudicated 
delinquent  because  to  do  so  would  violate  the  juvenile's  right  to 
procedural  due  process  provided  by  the  Youthful  Offender  Act,  St. 
1996,  c.  200.   In  addition,  in  a  separate  challenge  by  an  adult 
sex  offender  who  was  twice  convicted  of  open  and  gross  lewdness, 
the  Hampden  Superior  Court  also  preliminarily  enjoined  the 
Commonwealth  and  the  Town  of  Hampden  from  enforcing  and 
implementing  the  provisions  of  the  Act  that  permit  members  of  the 
public  to  ask  the  Criminal  History  Systems  Board  if  a  particular, 
identified  individual  is  a  sex  offender.   The  Superior  Court 
concluded,  preliminarily,  that  although  the  registration  and 
notification  provisions  of  the  Act  are  designed  to  accomplish  the 
protective  goals  of  the  legislation  (at  least  with  respect  to 
adult  offenders) ,  the  adult  plaintiff  had  shown  a  likelihood  of 
success  on  his  claim  that  section  1781  of  the  statute  constitutes 


punishment  for  purposes  of  ex  post  facto  considerations  and 
double  jeopardy  concerns.   The  Court  reasoned  that  the  Act  "is 
likely  to  punish  the  offender  for  his  crime  by  making  him  subject 
to  derision  and  contempt . " 

The  Commonwealth  and  town  appealed  from  the  preliminary 
injunctions  entered  by  the  Hampden  Superior  Court.   The  Supreme 
Judicial  Court  took  the  case  on  direct  appellate  review,  and  the 
full  bench  of  the  Supreme  Judicial  Court  heard  oral  argument  on 
March  4,  1997. 

In  addition  to  the  foregoing  litigation,  several  offenders 
brought  suit  in  Suffolk  Superior  Court  challenging  the 
sufficiency  of  the  procedures  to  be  used  by  the  Sex  Offender 
Registry  Board  to  classify  offenders  and  also  sought  an 
injunction  staying  community  notification  until  after  the 
Superior  Court  completes  its  review  of  challenges  brought  by 
level  two  and  level  three  offenders.    In  response  to  this 
challenge,  the  Board  adopted  several  procedures  to  ensure  that 
sex  offenders  have  adequate  notice  and  an  opportunity  to  be 
heard,  both  before  they  are  classified  by  the  Board,  and  after 
they  are  classified  by  the  Board  but  before  community 
notification  occurs.   In  addition,  in  accordance  with  a 
preliminary  injunction  issued  by  the  Suffolk  Superior  Court  in 
this  case,  any  community  notification  will  be  barred  pending  the 
reviewing  court's  ruling  on  the  merits  in  actions  by  offenders 
seeking  judicial  review  of  their  designation.   (Contact:  Loretta 
Smith,  AAG,  Administrative  Law  Division) 

LESSONS  WE'VE  LEARNED 

Confidentiality  Agreements 

Occasionally  agencies  or  opponents  in  litigation  ask  us  to 
include  in  a  settlement  agreement  a  provision  making  the 
settlement  confidential.   Such  proposed  language  usually  states 
that  neither  party  will  discuss  the  settlement,  disclose  its 
terms,  or  release  a  copy  of  the  settlement  agreement  to  any  non- 
party.  These  requests  raise  issues  of  both  law  and  policy. 

Under  the  Public  Records  Law,  G.L.  c.  66,  virtually  any 
public  official  who  has  a  copy  of  any  settlement  agreement  or 
related  document  that  does  not  fall  within  one  of  the  statutory 
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exemptions  in  G.L,  c.  4,  §  7 ,  clause  26  must  release  it  to  any 
member  of  the  public  upon  request .   Although  there  may  be  some 
instances  in  which  a  settlement  agreement  would  fit  into  one  or 
more  of  the  statutory  exemptions,  none  of  the  exemptions  covers 
settlement  agreements  in  general.   Moreover,  even  if  a  settlement 
agreement  included  some  material  within  an  exemption  (for 
example,  personal  information  the  disclosure  of  which  would  be  an 
unwarranted  invasion  of  privacy) ,  the  agreement  may  still  have  to 
be  released  after  the  redaction  of  that  information.)  .  Thus, 
other  than  in  exceptional  circumstances,  an  agency  that  is  a 
party  to  a  settlement  agreement  would  be  unable  to  comply  with  an 
undertaking  to  keep  the  agreement  confidential;  if  asked,  it 
would  have  a  legal  duty  to  release  a  copy  of  the  agreement .   For 
this  reason,  this  office  will  not  enter  into  and  will  not  approve 
any  settlement  agreement  that  contains  language  making  the 
settlement  confidential  or  barring  disclosure  of  its  terms. 

Sometimes  the  proposed  confidentiality  provision  contains  an 
exception  permitting  disclosure  where  "required  by  law."   This 
kind  of  provision  serves  to  avoid  placing  the  agency  party  under 
the  conflicting  legal  obligations  that  could  arise  from  a 
confidentiality  provision  without  such  an  exception. 
Nevertheless,  as  a  policy  matter  this  office  generally  declines 
to  enter  into  or  approve  agreements  containing  any  language 
indicating  an  intention  to  endeavor  to  preserve  confidentiality. 

The  reason  for  this  policy  is  the  same  as  the  reasons 
underlying  the  existence  of  the  Public  Records  Law.   In  a  system 
of  democratic  government,  the  public  is  entitled  to  scrutinize 
the  performance  of  its  officials,  including  both  the  performance 
of  this  office  in  settling  cases  and  that  of  agencies  in  the 
various  activities  that  generate  litigation,  as  well  as  in  their 
responses  to  litigation.   This  interest  is  perhaps  at  its 
strongest  when  public  funds  are  being  paid  in  settlement  of 
claims.   Agencies  at  times  express  concern  that  disclosure  of 
settlements  will  generate  copy-cat  claims  or  will  embarrass 
agency  personnel  involved  in  the  dispute.   Much  as  we  may 
sympathize  with  the  concern  for  embarrassment  of  individuals  in 
particular  cases,  in  general  the  risk  of  such  embarrassment  must 
be  viewed  as  inherent  in  public  service.   As  to  copy-cat  claims, 
while  some  may  be  more  nuisance  that  merit -based,  the  obligation 
of  government  to  treat  similarly  situated  persons  similarly 
dictates  that  we  consider  all  such  claims  on  their  merits  and 
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settle  those  that  warrant  settlement  by  comparison  to  cases 
already  settled.   (Contact:  Doug  Wilkins,  Chief  of  the  Government 
Bureau) 

Agency  Counsel  Invited  to  Utilize  Attorney  General's 
Case  Evaluation  Panels  to  Evaluate  Significant  Tort 
Claims  Purina  Presentment  Period 

Assistant  Attorneys  General  in  the  Trial  Division  find  it 
helpful  in  significant  cases  in  which  settlement  is  being 
considered  to  present  the  case  to  a  Case  Evaluation  Panel 
comprised  of  attorneys  and  staff  members.   The  attorney  handling 
the  case  gives  the  panel  a  brief  summary  of  the  facts,  evidence, 
parties'  theories  of  liability  and  damages,  and  the  attorney's 
assessment  of  the  strengths  and  weaknesses  of  each  party's  case. 
At  the  conclusion  of  the  presentation,  panel  members  fill  out 
evaluation  forms  giving  their  ideas  about  the  chances  of 
liability  and  a  settlement  range.   The  Trial  Division  would  be 
happy  to  set  up  evaluation  panels  on  appropriate  cases  being 
handled  by  agency  counsel  during  the  presentment  stage .   Members 
of  the  agency's  staff  would  be  welcomed  as  panel  members.   If  you 
would  like  to  discuss  setting  up  an  evaluation  panel,  please 
contact  AAG  Bill  Daggett,  Managing  Attorney  of  the  Trial 
Division,  at  (617)  727-2200,  ext .  3327. 


THE  ATTORNEY  GENERAL'S  PRIORITIES 

Making  Government  Work  Better:  Seeking  to  Avoid  Unnecessary 
Litigation  Through  the  Careful  Review  of  Regulations 

In  February  1996,  the  Governor  issued  Executive  Order  384, 
which  was  aimed  at  reducing  unnecessary  regulatory  burdens  in  the 
Commonwealth.   The  Executive  Order  directed  all  state  agencies  to 
review  all  existing  regulations  under  their  jurisdiction  in  order 
to  determine  which  regulations  were  necessary  and  which 
regulations  were  duplicative  and  could  be  repealed  or  simplified. 

The  Executive  Order  declared  that  only  those  regulations 
mandated  by  law  or  essential  to  the  health,  safety,  environment, 
or  welfare  of  the  residents  of  the  Commonwealth  should  be 
retained.   Regulations  that  did  not  meet  these  standards  were 
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required  to  be  rescinded;  in  addition,  the  Executive  Order 
applies  to  all  new  regulations  to  be  promulgated  by  such  agencies 
in  the  future . 

In  response  to  the  Executive  Order,  several  agencies 
requested  advice  from  the  Office  of  the  Attorney  General  in 
reviewing  their  regulations.   In  providing  such  advice,  our 
Office  attempted  to  assist  agencies  in  complying  with  the 
Executive  Order  while  avoiding  unnecessary  litigation  generated 
by  arbitrary  or  improper  repeal  of  regulations  and  by  improper 
use  of  sub- regulations  instead  of  regulations.   (The  term  "sub- 
regulation,"  as  used  in  this  article,  refers  to  rules,  policies, 
or  guidelines  issued  by  agencies  in  order  to  fill  in  details  in 
existing  regulations  or  explain  an  agency's  position  on  a 
particular  matter,  and  which  an  agency  issues  without  necessarily 
following  the  procedures  required  for  promulgation  of  formal 
regulations.)   In  some  recent  instances,  agencies  that  repealed 
regulations  or  adopted  sub-regulations  instead  of  regulations 
subsequently  faced  litigation  that  might  have  been  avoided.   Such 
cases  underscore  the  importance  of  careful  consideration  by 
agencies  before  determining  whether  to  repeal  existing 
regulations  or  determining  whether  to  enact  sub-regulations 
instead  of  formal  regulations. 

For  example,  the  Department  of  Correction  proposed 
rescinding  fifteen  regulations.   Inmates  filed  an  action  in 
Suffolk  Superior  Court  in  December  1996  seeking  to  enjoin  the 
proposed  rescission  on  the  ground  that  various  statutes  required 
the  Commissioner  to  promulgate  regulations  on  certain  subjects, 
including  those  subjects  covered  by  the  regulations  that  the 
Department  proposed  to  rescind.   Puleo  v.  DuBois  (Suffolk 
Superior  Court,  No.  96-6853) .   The  regulations  included,  among 
others,  regulations  governing  the  participation  of  inmates  in 
work  release  programs  outside  correctional  facilities,  furlough 
provisions,  and  administration  of  inmate  funds.   The  court 
construed  statutes  that  required  the  Commissioner  of  the 
Department  to  promulgate  regulations  on  certain  subjects  as  well 
as  a  statute  requiring  the  Department  to  "make  and  promulgate 
necessary  rules  and  regulations  incident  to  the  exercise  of  his 
powers  and  the  performance  of  his  duties  including  but  not 
limited  to  rules  and  regulations  regarding  [specific  subjects 
enumerated  elsewhere  in  the  statute]."  G.L.  c.  124,  §  1 (q) .   The 
Department  argued  that  the  latter  statute  granted  it  discretion 
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to  determine  whether  regulations  were  necessary.   The  court 
rejected  the  Department's  argument  and  issued  a  preliminary- 
injunction  enjoining  the  Department  from  rescinding  the 
regulations . 

In  two  recent  instances,  an  agency's  determination  not  to 
promulgate  a  formal  regulation  resulted  in  litigation.   The 
Superintendent  of  Bridgewater  State  Hospital  issued  a  "Phase 
System"  policy  for  the  psychological  treatment  of  patients 
requiring  more  structure  than  patients  in  the  general  hospital 
population.   The  Policy  set  forth  the  criteria  for  assignment  to 
each  of  four  increasingly  restrictive  phases,  and  the  privileges 
associated  with  each  phase.   Patients  challenged  the  Policy, 
alleging  that  it  constituted  a  "regulation"  and  therefore  should 
have  been  promulgated  in  accordance  with  the  notice  and  comment 
requirements  of  G.L.  c.  3  0A.   In  granting  the  patients'  motion 
for  summary  judgment,  the  Suffolk  Superior  Court  concluded  that 
the  Policy  had  "general  application  and  future  effect"  since 
Bridgewater  was  the  only  correctional  facility  in  Massachusetts 
where  individuals  can  be  treated  for  mental  illness .   Converse  v. 
Nelson  (Suffolk  Superior  Court,  No.  95-1677G,  Memorandum  of 
Decision  dated  June  27,  1996) . 

Following  the  Court's  decision,  the  Department  of  Correction 
promulgated  a  phase  regulation  setting  forth  the  criteria  for 
assignment  to  the  phase  system.   Further  details  relating  to  the 
operation  of  the  phase  system  (including  matters  of  treatment, 
security,  and  privileges)  were  contained  in  a  sub- regulatory 
"policy."   Although  the  Department  argued  that  the  policy  merely 
"filled  in  the  gaps"  of  the  phase  regulation,  the  patients 
recently  sought  to  enjoin  operation  of  the  phase  system  in  part 
on  the  ground  that  the  entire  phase  system  (not  just  the  rules 
for  assignment  to  the  system)  should  have  been  promulgated  in  the 
form  of  a  regulation.   The  motion  for  preliminary  injunctive 
relief  currently  is  pending. 

In  another  case,  the  MBTA  challenged  the  validity  of 
Guidelines  issued  by  the  State  Auditor  for  implementation  of  the 
Pacheco  Law,  on  the  grounds  that  they  were  not,  but  should  have 
been,  promulgated  as  regulations  under  G.L.  chapter  30A,  MBTA  v. 
The  Auditor  (Suffolk  Superior  Court,  No.  96 -6 994 -B) .   In  defense 
of  the  Guidelines,  we  argued  that  they  need  not  be  promulgated  as 
regulations  they  are  in  the  nature  of  an  informational  bulletin 
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and  because  they  relate  only  to  the  internal  operations  of  the 
Auditor's  Office  and  other  state  agencies  subject  to  the  Pacheco 
Law.   Cross -motions  for  summary  judgment  on  this  issue  are 
presently  pending. 

Whatever  the  final  outcome  of  these  cases,  they  underscore 
the  importance  of  careful  consideration  by  agencies  of  the 
question  whether  new  guidelines  or  policies  are  appropriately 
promulgated  in  the  form  of  regulations,  on  the  one  hand,  or  sub- 
regulations,  on  the  other  hand.   With  respect  to  the 
determination  whether  to  promulgate  a  formal  regulation,  G.L.  c. 
30A,  §  1(5),  provides  that  a  rule  of  "general  application  and 
future  effect"  is  a  regulation  subject  to  the  notice  and  hearing 
requirements  set  forth  in  G.L.  c.  30A.   See,  e.g. .  Polaroid  Corp. 
v.  Commissioner  of  Revenue.  393  Mass.  490  (1984)  (rules  adopted 
by  DOR  governing  apportionment  of  corporate  income  for  purpose  of 
determining  corporate  excise  tax  may  not  be  adopted  on  a  case -by- 
case  basis  since  such  rules  constitute  a  "regulation"  as  defined 
in  G.L.  c.  3  0A,  §  1(5)).   In  contrast,  the  courts  have  found  that 
a  rule  that  has  no  general  application  does  not  constitute  a 
"regulation. "   See  Construction  Indus,  v.  Commissioner  of  Labor  & 
Industries .  406  Mass.  162  (1989)  (wage  rate  determinations  made 
by  Commissioner  of  Labor  and  Industries  pursuant  to  statute 
requiring  Commissioner  to  set  hourly  wage  rate  for  each  public 
works  job  apply  to  specific  public  work  projects  and  have  no 
general  application,  and  therefore  the  rates  are  not 
"regulations"  under  G.L.  c.  30A,  §  1(5)).   Similarly,  the  courts 
have  found  that  guidelines  concerning  only  the  internal 
operations  of  an  agency  do  not  constitute  a  "regulation"  within 
the  meaning  of  chapter  30A,  because  such  guidelines  fall  within 
the  exemption  in  G.L.  30A,  §  1(5) (b)  for  rules  that  concern  "only 
the  internal  management  ...  of  the  adopting  agency  .  .  .  ." 
S_£e_  Commonwealth  v.  Trumble.  396  Mass.  81,  88-89  (1985) 
(guidelines  concerning  the  conduct  of  police  roadblocks  used  to 
detect  drunk  drivers  fell  within  the  exemption  from  the 
definition  of  "regulation"  set  forth  in  G.L.  c.  30A,  §  1(5) (b) , 
because  the  guidelines  concerned  matters  affecting  only  the 
internal  management  of  the  State  Police  and  did  not  purport 
directly  to  regulate  public  conduct) . 

Furthermore,  while  an  agency  may  properly  "fill  in  the  gaps" 
of  a  regulation  by  issuing  informal,  informational  guidelines,  a 
material  change  of  policy  generally  should  be  promulgated  in  the 
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form  of  a  regulation.   See  Massachusetts  General  Hospital  v.  Rate 
Setting  Comm'n.  371  Mass.  705,  706-707,  711-713  (1977)  (document 
issued  by  Rate  Setting  Commission  merely  to  explain  an  agency 
regulation  constituted  a  "bulletin,"  not  a  regulation;  court 
distinguished  between  informational  pronouncement,  which  fills  in 
details  in  an  established  policy,  and  a  material  change  in 
policy,  which  should  be  promulgated  by  regulation) . 

The  Office  of  the  Attorney  General  is  available  to  advise 
agencies  faced  with  determining  whether  to  promulgate  formal 
regulations  in  particular  cases  as  well  as  agencies  faced  with 
determining  whether  to  repeal  existing  regulations.   In  addition, 
a  background  discussion  of  the  issue  whether  agencies  should 
promulgate  formal  regulations  is  contained  in  Issue  Number  2  of 
the  Agency  Counsel  Newsletter  (issued  in  April,  1993).  (Contact: 
AAG  Judith  Yogman,  Chief  of  the  Administrative  Law  Division) 


Elder  Hotline  Established 

In  order  to  provide  Massachusetts  senior  citizens  and  their 
families  with  a  central  place  to  obtain  information  and  referrals 
on  a  variety  of  issues  of  interest  to  elders,  the  Attorney 
General  is  in  the  process  of  establishing  a  toll-free  telephone 
hotline,  1-888 -AG-ELDER.   The  hotline  will  be  coordinated  and 
supervised  by  the  Regulated  Industries  Division  of  the  Office  of 
the  Attorney  General,  which  enforces  consumer  protection  laws 
relating  to  insurance  matters.   The  hotline  will  be  staffed  by 
elder  volunteers.   The  volunteers  will  receive  training  to 
provide  information  and  referrals  responding  to  the  full  range  of 
concerns  raised  by  telephone  callers,  including  health  insurance, 
home  health  care,  long-term  care  and  insurance,  Medicare  and 
Medicaid  coverage  and  supplemental  resources  provided  by  Medicare 
and  Medicaid,  disability  rights,  age  discrimination,  credit  card 
fraud,  telemarketing  fraud,  and  other  consumer  protection  issues. 

During  an  initial  pilot  period,  the  hotline  will  be 
available  to  callers  from  10:00  a.m.  to  3:00  p.m.   Following  this 
initial  period,  the  hotline  may  be  available  during  expanded 
hours.   To  obtain  further  information  about  the  hotline,  or  to 
inquire  about  volunteer  opportunities  for  elders  to  staff  the 
hotline,  please  contact  Judy  dePontbriand  in  the  Regulated 
Industries  Division  at  727-2200,  ext.  3439.   In  addition,  agency 

16 


counsel  who  are  aware  of  resources,  programs,  or  sources  of 
information  for  elders  within  their  agencies  which  might  be 
useful  to  elders  should  contact  Judy  dePontbriand.  (Contact:  Judy 
dePontbriand,  Paralegal,  Regulated  Industries  Division) 


MATTERS  OF  CURRENT  INTEREST 

Efforts  Undertaken  by  the  Department  of  Public  Health 
as  Part  of  the  Clean  State  Program 

An  article  in  the  February,  1996  issue  of  the  Agency  Counsel 
Newsletter  discussed  the  Clean  State  program,  an  initiative 
embodied  in  Executive  Order  350,  which  directed  state  agencies 
and  authorities  to  identify,  prioritize,  and  correct  their 
environmental  problems.   Governor  Weld  issued  Executive  Order  350 
in  1993  in  response  to  concerns  shared  by  the  Attorney  General 
that  environmental  problems  at  state  facilities  were  not  being 
addressed.   This  approach  to  environmental  compliance  is  a 
conscious  departure  from  traditional  "case  by  case"  enforcement 
and  is  the  first  program  of  its  kind  in  the  country.   In  response 
to  the  Executive  Order,  state  agencies  have  identified 
approximately  3  00  compliance  matters  as  "priority  matters"  with  a 
target  date  of  July  1,  1997  for  correction.   The  approximately 
1,000  other  remaining  matters  are  required  to  be  corrected  by  the 
end  of  fiscal  year  2000. 

The  Clean  State  program  specifically  contemplates  oversight 
by  the  Attorney  General,  who  closely  monitors  progress  made  by 
state  agencies  under  the  program.   In  December  1995,  the  Attorney 
General  issued  the  first  "State  of  Clean  State"  report  to  the 
Governor  and  the  Legislature  (the  "December  1995  Report").   In 
addition  to  discussing  the  status  of  clean-up  efforts  being 
undertaken  as  part  of  the  Clean  State  program  to  address  existing 
environmental  problems,  the  Attorney  General  made  specific 
recommendations  concerning  the  need  for  institutional  changes  by 
agencies  in  order  to  ensure  their  compliance  with  state 
environmental  laws  and  regulations.   Following  issuance  of  the 
Attorney  General's  December  1995  Report,  the  Governor  in  January 
1997  directed  all  agencies  with  control  over  state-owned  property 
to  designate  a  senior  official  responsible  for  ensuring 
compliance  with  environmental  laws  and  instituting  practices  to 
prevent  future  environmental  problems . 
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Although  much  work  remains  to  be  done,  a  number  of  agencies 
and  authorities  have  begun  to  make  the  institutional  changes 
necessary  to  ensure  environmental  compliance.   This  article 
highlights  the  institutional  response  of  one  agency,  the 
Department  of  Public  Health  ("DPH" ).   DPH  has  taken  steps  to  look 
comprehensively  at  its  facilities,  identify  the  universe  of 
environmental  matters,  and  develop  action  plans  to  address  them. 
These  efforts  represent  real  progress  in  the  Clean  State  program 
and  should  be  given  serious  consideration  by  other  agencies. 

In  the  fall  of  1995,  DPH  hired  Corporate  Environmental 
Engineering,  Inc.  ("CEE")  to  audit  five  of  its  facilities  (four 
hospitals  and  a  laboratory) .   CEE  not  only  took  a  fresh  look  at 
those  matters  initially  identified  by  DPH  under  the  Clean  State 
program,  but  also  identified  compliance  problems  that  had  not  yet 
been  reported.   CEE  additionally  flagged  potential  compliance 
issues  that  warranted  further  investigation  and  possible  remedial 
action.   As  a  result  of  this  audit,  CEE  identified  3  8  confirmed 
new  matters  and  23  potential  new  matters.   This  list,  which 
included  matters  dealing  with  underground  storage  tanks,  handling 
and  storage  of  hazardous  waste,  sewer  discharges  and  permitting, 
and  cross-connections,  illustrates  the  wide  range  of 
environmental  matters  present  at  state  facilities. 

In  the  December,  1995  Report  to  the  Legislature,  the 
Attorney  General  recommended  that  agencies  and  authorities 
inspect  each  of  their  facilities  for  compliance  with 
environmental  laws  and  regulations.   The  Attorney  General's 
recommendation  grew  out  of  a  concern  that  many  serious  violations 
were  overlooked  when  the  first  Clean  State  list  was  generated. 
With  the  identification  of  some  61  new  matters,  DPH's  experience 
demonstrates  that  the  Attorney  General's  concern  was  well- 
founded. 

The  second  piece  of  DPH's  audits--plans  for  addressing  the 
identified  problems --similarly  deserves  mention.   These  action 
plans  provide  the  agency  with  concrete  remedial  steps  to  follow 
and  also  put  in  place  mechanisms  to  prevent  problems  from 
recurring.   Such  mechanisms  include  training  programs,  operation 
and  maintenance  systems,  and  the  preparation  and  dissemination  of 
compliance  information.   These  are  precisely  the  types  of 
infrastructure  changes  the  Attorney  General  has  advocated  be  made 
in  order  to  achieve  daily  environmental  compliance  at  state 
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facilities. 

Finally,  DPH  has  taken  the  significant  step  of  hiring  a  full 
time  environmental  compliance  officer.   This  individual,  who  has 
specialized  environmental  and  legal  training,  has  as  his  sole 
responsibility  environmental  compliance.   He  was  instrumental  in 
the  decision  to  hire  an  outside  consultant  to  perform  auditing 
and  devise  action  plans.   This  staffing  and  commitment  of 
resources  is  another  example  of  the  infrastructure  change 
recommended  by  the  Attorney  General.   DPH's  efforts  relating  to 
organizational  changes  should  be  applauded  as  a  step  in  the  right 
direction  in  implementing  the  Clean  State  program.   (Contact: 
Cindy  Berliner,  AAG,  Environmental  Protection  Division) 


New  Appointments  in  the  Attorney  General's  Office 

The  Attorney  General  has  made  several  new  appointments  since 
publication  of  the  previous  issue  of  the  Agency  Counsel 
Newsletter.   Douglas  Wilkins,  formerly  Chief  of  the  Trial 
Division,  has  been  appointed  Chief  of  the  Government  Bureau. 
Doug  has  had  many  years  of  experience  in  the  Attorney  General's 
Office,  having  served  as  Deputy  Chief  of  the  Government  Bureau 
and  as  Chief  of  Litigation  and  Training  prior  to  serving  as  Trial 
Division  Chief.   Frances  Mclntyre,  a  state  prosecutor  for  the 
past  17  years  who  most  recently  served  as  an  Assistant  District 
Attorney  in  the  Norfolk  County  District  Attorney's  Office,  has 
been  appointed  Chief  of  the  Criminal  Bureau.   John  Bigelow, 
formerly  Deputy  Chief  of  the  Public  Protection  Bureau,  has  been 
appointed  Chief  of  the  Trial  Division.   John  brings  over  twenty- 
five  years  of  litigation  experience  to  his  new  role  as  Trial 
Division  Chief.   John  Bowman,  an  AAG  in  the  Trial  Division,  has 
been  appointed  Appeals  Coordinator.   Douglas  Brown,  an  AAG  in  the 
Administrative  Law  Division,  has  been  appointed  Managing  Attorney 
of  the  Division.   Judy  Zeprun-Kalman  has  been  appointed  Chief  of 
Defensive  Litigation  in  the  Western  Massachusetts  office.   Leo 
Sorokin,  an  AAG  in  the  Administrative  Law  Division,  has  been 
appointed  Opinions  Coordinator.   Jamie  Katz,  an  AAG  in  the 
Administrative  Law  Division,  also  serves  as  Alternative  Dispute 
Resolution  ("ADR")  Coordinator  for  the  Office  of  the  Attorney 
General  as  a  whole.   In  his  role  as  ADR  Coordinator,  Jamie  will 
work  to  encourage,  support,  and  formalize  the  use  of  ADR  for 
cases  and  disputes  handled  by  the  Office.   Thomas  Bean,  an  AAG  in 
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the  Administrative  Law  Division,  has  been  appointed  Training 
Coordinator  for  the  Government  Bureau.  Howard  Wise  has  been 
appointed  Chief  Prosecutor  of  the  Public  Protection  Bureau. 


New  Provision  in  Public  Records  Law  Prohibits  Disclosure 
of  Certain  Information  Concerning  Law  Enforcement  Personnel 

General  Laws  chapter  66,  section  10  imposes  a  broad  duty 
upon  many  state  employees  to  make  "public  records''  available  to 
the  public  for  inspection  or  copying.   "Public  records,"  as 
defined  in  a  separate  statute,  G.L.  c.  4,  §  7,  clause  26,  can 
take  any  physical  form  and  generally  include  all  records  "made  or 
received"  by  "any  officer  or  employee  of  any  agency,  executive 
office,  department,  board,  commission,  bureau,  division  or 
authority  of  the  commonwealth,  or  of  any  political  subdivision 
thereof"  unless  such  records  are  privileged  or  fall  within  the 
exemptions  set  forth  in  G.L.  c.  4,  §  7,  clause  26.   Those 
exemptions  include,  for  example,  records  required  to  be  kept 
confidential  pursuant  to  other  statutes;  documents  containing 
highly  personal  information  about  identified  individuals  (such  as 
personnel  and  medical  files) ;  certain  internal  memoranda  related 
to  the  formulation  of  public  policy;  and  confidential  information 
obtained  in  the  course  of  a  law  enforcement  investigation. 

The  Legislature  recently  revised  G.L.  c.  66,  §  10,  in  order 
to  protect  three  groups  of  persons  who  have  been  identified  as 
being  at  risk  from  public  disclosure  of  identifying  information: 
law  enforcement  personnel,  victims  of  crime,  and  persons  working 
in  the  area  of  family  planning  services.   The  new  provision 
prohibits  the  public  disclosure  of  the  home  addresses  and  phone 
numbers  of  the  following  law  enforcement  personnel  or  their 
family  members:  "law  enforcement,  judicial,  prosecutorial, 
department  of  youth  services,  correctional  and  any  other  public 
safety  and  criminal  justice  personnel."   (The  revision  contains 
one  exception,  allowing  the  disclosure  of  the  foregoing 
information  concerning  law  enforcement  officials  to  certain 
employee  organizations  or  to  a  criminal  justice  agency.)   The 
statute  also  prohibits  disclosure  of  the  home  addresses,  phone 
numbers,  places  of  employment  or  education  of  crime  victims,  of 
persons  providing  family  planning  services  or  being  trained  to 
provide  such  services,  and  any  of  their  family  members.   This 
revision  of  G.L.  c.  66,  §  10,  in  effect  has  added  another 
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exemption  to  the  general  disclosure  requirement  in  the  Public 
Records  Law;  however,  the  revision  not  only  exempts  certain 
information  from  disclosure,  but  explicitly  prohibits  such 
disclosure. 

State  employees  have  the  responsibility  in  the  first 
instance  to  apply  the  Public  Records  Law  in  good  faith.   Persons 
wishing  to  challenge  an  agency's  response  to  a  public  records 
request  may  appeal  to  the  Supervisor  of  Public  Records,  an 
official  located  within  the  Office  of  the  Secretary  of  the 
Commonwealth.   (Contact:  Leslie  Davies,  AAG  in  Consumer 
Protection  and  Antitrust  Division) 

The  Testimonial  Dinner  Law 

The  Attorney  General  is  frequently  asked  by  both  state  and 
local  officials  for  interpretations  of  the  "Testimonial  Dinner 
Law,"  G.L.  c.  268,  §  9.   This  strictly  worded  criminal  law 
prohibits  the  sale  of  tickets  for  a  testimonial  dinner  or  other 
function  held  to  honor  a  person  employed  in  law  enforcement  and 
certain  other  agencies.   Issue  No.  2  of  the  Agency  Counsel 
Newsletter  (published  in  April,  1993)  contained  an  article 
summarizing  the  provisions  of  the  Testimonial  Dinner  Law;  in 
light  of  recent  interest  in  the  application  of  this  law,  the 
article  is  reproduced  here.   This  article  explains  the  law's 
purposes  and  answers  commonly  asked  questions. 

The  purposes  of  the  law  are  (1)  to  place  persons  in  public 
service  above  any  suspicion  of  being  influenced  by  the  purchase 
of  such  tickets,  and  (2)  to  relieve  the  public  of  any  pressure, 
actual  or  implied,  to  buy  such  tickets  in  order  to  obtain 
favorable  treatment  or  avoid  unfavorable  treatment  by  the  person 
or  agency  involved. 

In  order  to  increase  awareness  of  this  issue,  the  full  text 
of  the  law  is  set  forth  below,  along  with  some  of  the  most  common 
questions  and  answers  about  its  interpretation.   Testimonial 
dinners  and/or  gifts  may  also  raise  questions  under  the  state 
ethics  laws,  G.L.  c.  26 8A;  such  questions  may  be  directed  to  the 
State  Ethics  Commission  at  (617)  727-0060. 
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The  testimonial  dinner  law  provides  as  follows: 

No  person  shall  sell,  offer  for  sale,  or  accept 
payment  for,  tickets  or  admissions  to,  nor  solicit  or 
accept  contributions  for,  a  testimonial  dinner  or 
function,  or  any  affair,  by  whatever  name  it  may  be 
called,  having  a  purpose  similar  to  that  of  a 
testimonial  dinner  or  function,  for  any  person,  other 
than  a  person  holding  elective  public  office,  whose 
office  or  employment  is  in  any  law  enforcement, 
regulatory  or  investigatory  body  or  agency  of  the 
Commonwealth  or  any  political  subdivision  thereof. 

Whoever  violates  any  provision  of  this  section 
shall  be  punished  by  a  fine  of  not  more  than  five 
hundred  dollars. 

Testimonial  Dinner  Questions  and  Answers 

1.  To  whom  does  the  law  apply? 

"No  person,"  wherever  employed,  may  sell,  offer  for  sale, 
accept  payment  for,  or  solicit  or  accept  contributions  for  a 
testimonial  dinner  or  function  covered  by  the  law. 

2.  What  types  of  events  are  covered  by  the  law? 

The  law  applies  to  any  testimonial  dinner,  affair,  or 
function,  by  whatever  name,  that  has  as  its  purpose  or  one  of  its 
purposes  the  recognition  or  honoring  of  a  non-elected  person 
whose  office  or  employment  is  in  any  law  enforcement,  regulatory 
or  investigatory  body  or  agency  of  the  Commonwealth  or  any  city, 
town,  county,  or  other  political  subdivision.   The  bodies  and 
agencies  covered  include  (1)  all  police  departments,  (2)  the 
staffs  of  the  District  Attorneys  and  the  Attorney  General,  (3) 
the  courts,  including  judges,  clerks  (other  than  elected  clerks) , 
and  other  support  staff,  (4)  all  other  investigative  and  law 
enforcement  bodies  and  agencies  at  the  state  or  local  level,  and 
(5)  all  bodies  or  agencies  at  the  state  or  local  level  that 
exercise  regulatory  powers,  including  licensing,  zoning,  and 
rate-setting  functions. 

Note  that  the  law  applies  even  where  a  covered  employee  is 
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being  honored  for  service  that  is  unrelated  to  his  or  her  public 
employment.   Thus,  for  example,  where  a  person  is  being  honored 
for  service  to  a  private  organization  or  cause,  but  that  person 
happens  to  be  an  employee  of  a  regulatory  agency,  the  law  bars 
sales  of  tickets  to  such  an  event.   The  law  does  not  apply, 
however,  where  the  clearly  announced  purpose  of  an  event  is  to 
benefit  an  employee  (or  his  or  her  family)  rather  than  to  honor 
the  employee.   Thus,  for  example,  sales  of  tickets  to  a  dinner  to 
raise  funds  for  medical  or  other  emergency  expenses  of  a  court 
employee,  or  family  member  of  an  employee,  would  not  be 
prohibited. 

3.  Does  the  law  apply  to  all  employees  of  the  covered  agencies? 

Yes,  except  that  events  held  to  honor  elected  officials 
(including  state  and  local  legislators,  executive  officials,  and 
elected  court  clerks)  are  not  covered.   Also,  the  law  does  not 
prohibit  fundraising  events  for  persons  who  are  announced 
candidates  for  public  office,  so  long  as  the  clearly  announced 
purpose  of  the  event  is  to  raise  funds  for  campaign  use  rather 
than  to  honor  the  person  for  past  service . 

4.  What  are  some  examples  of  acts  prohibited  by  the  law? 

The  following  are  among  the  acts  prohibited:   (1)  Selling 
tickets  to  a  dinner  to  honor  a  police  department  official.   (2) 
Asking  for  or  accepting  contributions  to  rent  a  hall  for  the 
purpose  of  holding  an  event  to  honor  a  judge  or  a  court  employee. 
(3)   Accepting  payments  for  admission  to  a  function  held  to  honor 
a  member  of  a  zoning  or  licensing  board. 

5.  Isn't  there  any  way  to  honor  public  employees? 

Yes.   (1)   An  event  may  be  held  to  honor  a  person  who  is 
retiring,  so  long  as  the  event  and  all  ticket  sales  for  it  occur 
after  the  person's  actual  retirement  date.   (2)  An  event  may  be 
held  to  honor  a  person  in  a  covered  agency,  so  long  as  no  tickets 
are  sold  or  contributions  solicited  or  accepted  for  the  event. 
Meals  may  be  sold,  and  advance  sales  are  permitted,  so  long  as  it 
is  made  clear  in  any  offer  to  sell  such  meals  that  persons  may 
attend  the  event  without  buying  a  meal  or  otherwise  having  to  pay 
any  amount  to  the  sponsor (s)  of  the  event.   (3)  A  person  may  be 
given  an  award  or  otherwise  honored  at  an  event  to  which 
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admission  is  charged,-  so  long  as  the  event  is  not  promoted  or 
advertised,  either  orally  or  in  writing,  as  being  wholly  or 
partially  for  the  purpose  of  bestowing  the  award  or  other  honor 

For  further  information  about  the  Testimonial  Dinner  Law,  or  to 
obtain  a  sample  form  invitation  to  an  event  honoring  public 
employees,  contact  AAG  Leo  Sorokin,  Opinions  Coordinator, 
Administrative  Law  Division. 


Upcoming  Training  Sessions 

All  agency  counsel,  especially  including  those  with  Special 
Assistant  Attorney  General  appointments,  are  invited  to  attend 
the  following  training  session  for  Government  Bureau  AAGs .   The 
session  listed  below  is  a  "brown  bag"  luncheon.   Space  is 
limited.   Please  contact  Carla  Strange,  727-2200,  ext .  2077,  to 
reserve  a  space. 

Alternative  Dispute  Resolution.  May  16,  1997,  12:15  p.m. 
to  1:30  p.m.  at  200  Portland  Street,  3rd  Floor 
Conference  Room. 


RESOURCES  AVAILABLE  FROM 
THE  ATTORNEY  GENERAL 

Written  Materials 

Below  is  a  summary  of  some  of  the  written  materials  that  our 
office  makes  available  to  agency  counsel,  with  a  note  on  how  to 
obtain  them.   Items  described  in  the  "New  Materials"  section 
immediately  below  are  new  items  that  have  not  been  described  in 
previous  issues  of  the  Agency  Counsel  Newsletter.   Items  listed 
in  the  "Additional  Materials"  section  are  items  that  have  been 
described  more  fully  in  a  previous  issue;  for  more  information  on 
those  items,  call  the  contact  persons.   All  contact  persons  may 
be  reached  through  our  main  telephone  number,  727-2200,  unless 
otherwise  noted. 


24 


New  Materials 

1.  Office  of  the  Attorney  General's  Electronic  Mail  Policy  -- 
The  Office  of  the  Attorney  General  recently  developed  this 
policy  regarding  the  appropriate  use  of  the  Office's 
electronic  mail  system.   Agencies  interested  in  obtaining 
further  information  about  the  policy  should  contact  Dorothy 
Amichetti  at  727-2200,  ext .  2055. 

2.  Workshop  for  State  Agency  Counsel  --  The  State  Ethics 
Commission  published  this  guide  in  connection  with  workshops 
it  held  in  April  and  May,  1997.   The  publication  contains 
information  about  the  conflict  of  interest  law  and  how  it 
relates  to  solicitation  by  state  employees,  business  travel 
by  state  employees  paid  by  private  entities,  negotiating  for 
prospective  employment,  and  many  other  related  issues.   To 
obtain  a  copy  of  the  publication,  contact  the  Public 
Education  Division  of  the  Ethics  Commission  at  727-0060. 

Additional  Materials 

1.  Absolute  and  Qualified  Immunity  --  These  materials  from  a 
January  1996  training  session  include:   (1)  an  outline  of 
the  different  types  of  absolute  immunity,  including,  of 
particular  interest  to  agency  counsel,  immunity  for  agency 
officials  acting  in  quasi -adjudicatory,  quasi-legislative, 
and  prosecutorial  capacities;  and  (2)  a  discussion  of 
qualified  immunity  defenses,  including  their  elements,  how 
to  raise  and  support  them,  and  their  applicability  to 
federal  and  state  claims .   A  videotape  of  the  training 
session  is  also  available.   (Contact:   Sherrie  Costa, 
Administrative  Law  Division) 

2.  Government  Bureau  Training /Updated  10/93-4/94   (Contact: 
Sherrie  Costa,  Administrative  Law  Division) 

3.  The  Public  Records  Law- -A  User's  Manual  (Revised)  (Contact: 
Betty  Lamacchia,  Consumer  Protection/Antitrust  Division) 

4.  Boston  Bar  Association  Civil  Litigation  Standards  -- 

(Contact:   Sherrie  Costa,  Administrative  Law  Division) 
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5.  Employment  Rights  of  Individuals  With  Disabilities  -- 

(Contact:   Sherry  Dong,  Paralegal  in  the  Civil  Rights 
Division) 

6 .  Eminent  Domain  and  Contract  Interest  Statutes- -Recent 
Amendments  --  (Contact:  AAG  John  Bigelow,  Chief  of  the  Trial 
Division) 

7.  Report  of  the  Trial  Division's  Settlement  Task  Force  -- 

(Contact:  AAG  Thomas  Bean,  Administrative  Law  and  Trial 
Divisions) 

8.  Guidelines  for  Agency  Counsel -Attorney  General  Relations 
in  Defensive  Litigation  --  (Contact:  Sherrie  Costa, 
Administrative  Law  Division) 

9.  Sexual  Harassment:  Policy  and  Training  Materials  -- 

(Contact:  Geeta  Prasad,  Paralegal  in  the  Civil  Rights 
Division) 

10.  Title  II  of  The  Americans  with  Disabilities  Act  --  (Contact: 
Sherry  Dong,  Paralegal  in  the  Civil  Rights  Division) 

11.  Chapter  3  0A/Administrative  Law  Training  (Contact:  Sherrie 
Costa,  Administrative  Law  Division) 

12.  Brief  Bank  --  (Contact:  Sherrie  Costa,  Administrative  Law 
Division,  or  come  to  One  Ashburton  Place,  Room  2019,  and 
browse) 

13.  Government  Bureau  Form  Files  --  (Contact:  Sherrie  Costa, 
Administrative  Law  Division,  or  come  to  One  Ashburton  Place, 
Room  2019,  and  browse) 

14.  State  Administrative  Decisions:  How  to  Write  Them.  Challenge 
Them  or  Defend  Them  --  (Contact:  Sherrie  Costa, 
Administrative  Law  Division) 

15.  Compendium  of  Government  Law  --  (Contact:  Sherrie  Costa, 
Administrative  Law  Division) 

16.  Protecting  Agency  Personnel  from  Depositions  --  (Contact: 
Sherrie  Costa,  Administrative  Law  Division) 
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17.  The  Massachusetts  Tort  Claims  Act  --  (Contact:  Janet  Elwell, 
Trial  Division) 

18.  Discovery  Practice  and  Procedure  --  (Contact:  Janet  Elwell, 
Trial  Division) 

19.  Government  Bureau  Report  --  (issued  every  two  months; 
contact  Sherrie  Costa,  Administrative  Law  Division) 

20.  Notes  on  Relations  between  the  Attorney  General  and  Agencies 
--  (Contact:  Sherrie  Costa,  Administrative  Law  Division) 

21.  Guidelines  for  Formal  Attorney  General  Opinions  --  (Contact: 
AAG  Leo  Sorokin,  Opinions  Coordinator,  Administrative  Law 
Division) 

22.  Open  Meeting  Law  Guidelines  --  (Contact:  AAG  Maurice 
Cunningham,  Executive  Bureau) 

23.  Soliciting  Signatures  on  Nomination  Papers  and  Initiative 
Petitions  on  Public  Property  --  (Contact:  AAG  Peter  Sacks, 
Deputy  Chief  of  the  Government  Bureau) 

24.  Civil  Litigation  Guidelines  --  Copies  of  the  Guidelines  have 
already  been  sent  to  agency  counsel;  additional  copies  are 
available  from  Sherrie  Costa  in  the  Administrative  Law 
Division. 

25.  Presentment  Procedures  --  Copies  of  a  memorandum  dated 
October,  1992,  regarding  the  presentment  of  tort  claims 
against  state  agencies  under  G.L.  c.  258,  §  4,  have  already 
been  sent  to  agency  counsel.   Additional  information  and 
copies  are  available  from  AAG  Bill  Daggett,  Managing  Attorney 
of  the  Trial  Division. 

26.  Chapter  3  0A/Administrative  Law  Training  videotape  -- 
(Contact:   Sherrie  Costa,  Administrative  Law  Division) 

27.  "How  to  Define  the  Public  Interest  --  the  Attorney  General's 
Litigation  Choices"  videotape  --  (Contact:   Sherrie  Costa, 
Administrative  Law  Division) 
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How  Can  We  Help? 

Are  there  areas  not  mentioned  in  our  list  of  resources  in 
which  our  advice  could  be  helpful?   For  example,  could  you  or 
other  agency  personnel  benefit  from  written  materials  and/or 
training  sessions  concerning  difficult  employees  and  employment 
litigation?   Conducting  investigations?   Evaluating  tort  claims? 
Please  contact  AAG  Thomas  Bean,  Training  Coordinator  in  the 
Government  Bureau,  if  you  would  like  to  discuss  your  ideas  along 
these  lines. 


How  Can  YOU  Help? 

Has  your  agency  developed  training  materials  or  other 
resources  that  you  think  might  be  useful  to  other  agencies?   If 
so,  please  contact  AAG  Thomas  Bean,  and  we  will  list  and  describe 
your  item(s)  in  future  issues  of  this  Newsletter  so  that  other 
agency  counsel  can  contact  you  directly. 

Also,  you  can  help  us  by  keeping  us  informed  of  anticipated 
or  potential  litigation.  Please  contact  Douglas  Wilkins,  Chief 
of  the  Government  Bureau,  or  the  appropriate  division  chief. 

Our  office  is  also  available  to  review  proposed  regulations 
and  legislation,  to  consider  the  potential  for  litigation  and  the 
defensibility  of  the  regulations  or  legislation.   We  are  also 
available  to  review  notice  forms  and  to  consider  the  potential 
for  litigation  arising  from  such  notices. 
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ASSISTANCE  AND  CONTACTS  IN  THE 
OFFICE  OF  THE  ATTORNEY  GENERAL 

The  main  telephone  number  for  all  extensions  listed  below  is 
(617)  727-2200. 

Scott  Harshbarger,  Attorney  General  2  042 

Thomas  H.  Green,  First  Assistant  Attorney  General  2057 

Government  Bureau 

Douglas  Wilkins,  Chief  2068 

Peter  Sacks,  Deputy  Chief  2064 

William  Porter,  Affirmative  Litigation  Coordinator  2062 

John  Bowman,  Appeals  Coordinator  3311 

Thomas  Bean,  Training  Coordinator  2079 

Administrative  Law  Division 

Judith  Yogman,  Chief  2066 

Douglas  Brown,  Managing  Attorney  2052 

Jonathan  Abbott,  Municipal  Law  Unit  2096 

Leo  Sorokin,  Opinions  Coordinator/Open  Meeting  Law  ....  2073 

Jamie  Katz,  ADR  Coordinator  2092 

Edward  DeAngelo,  Public  Records  Officer  2093 

Trial  Division 

John  Bigelow,  Chief  3310 

William  Daggett,  Managing  Attorney  3327 

Sal  Giorlandino,  Public  Records  Officer  3312 

Environmental  Protection  Division 

Jim  Milkey,  Chief  3347 

William  Pardee,  Chief  Litigation  Counsel  and 

Public  Records  Officer 3353 

Madelyn  Morris,  Senior  Litigation  Counsel  3350 

Public  Protection  Bureau 

Barbara  Anthony,  Chief  2925 

Freda  Fishman,  Deputy  Chief  2926 
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Criminal   Bureau 

Frances  Mclntyre,  Chief  2810 

Susan  Hicks  Spurlock,  Deputy  Chief  2809 

Mark  Smith,  Deputy  Chief  for  Litigation  2846 

Family  and  Community  Crimes  Bureau 

Diane  Juliar,  Chief 2878 

Business  and  Labor  Protection  Bureau 

Stuart  Rossman,  Chief  3232 

Western  Massachusetts  Division  (Springfield) 

Edward  Berlin,  Chief  (413)  784-1240 


30 


RESPONSE  SHEET 

We  hope  that  you  enjoyed  this  seventh . issue  of  Attorney 
General  Scott  Harshbarger ' s  Agency  Counsel  Newsletter.   We  have 
sent  one  copy  to  each  agency  on  our  mailing  list.   If  your  agency 
has  more  than  one  lawyer  and  would  like  to  receive  more  than  one 
copy  of  this  and  future  issues,  or  if  your  agency  does  not  yet 
appear  on  our  mailing  list,  please  fill  in  this  form  and  return 
it  to  Deborah  Anderson,  Administrative  Law  Division,  One 
Ashburton  Place,  20th  Floor,  or  telephone  us  at  727-2200  ext . 
2070. 

Also,  if  you  have  any  comments  or  suggestions  for  topics  to 
be  addressed  in  future  issues,  please  indicate  them  below. 


Name  of  Agency 


1.   Please  send  our  agency  additional  copies  of  this  and 

future  issues,  at  the  following  address: 


2.   Also,  please  send  copies  to  the  following  address (es) 
Send  copies  to:  Send  copies  to: 


3 .   Comments  and  suggestions  for  topics  to  be  addressed  in  future 
issues : 


Thank  you  for  your  cooperation  and  your  ideas. 


